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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



P & V ENTERPRISES, FRIENDLY VALLEY 
EQUESTRIAN CONDO VIEW HOMES, INC., and 
SCC ACQUISITIONS, INC., 

Plaintiffs, 



v. 



UNITED STATES ARMY CORPS OF ENGINEERS 
and LIEUTENANT GENERAL CARL A. STROCK, 
COMMANDER AND CHIEF OF ENGINEERS, 

Defendants. 



Civil Action No. 



COMPLAINT 

P & V Enterprises, Friendly Valley Equestrian Condo View Homes, Inc., and SCC 
Acquisitions, Inc. (collectively "Plaintiffs"), by and through their undersigned attorneys, hereby 
bring this action for declaratory judgment and other relief against the United States Army Corps 
of Engineers and Lieutenant General Carl A. Strock, Commander and Chief of Engineers 
(collectively the "Corps"). This action challenges the Corps 5 regulations at 33 C.F.R. 
§ 328.3(a)(3) as facially invalid because they exceed the Corps' statutory authority as limited by 
the Commerce Clause of the Constitution. As explained further below, the unlawful nature of 
these regulations, and their impact on Plaintiffs, are evidenced by the Corps' recent assertion of 
jurisdiction over the Mojave River, which is a non-navigable and entirely intrastate river that has 
no substantial interstate commerce connections. 
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JURISDICTION AND VENUE 

1. This Court has jurisdiction over this action under the Constitution of the United 

States and under 28 U.S.C. § 1331, and has the authority to grant the relief requested under 28 
U.S.C. §2201-2202. 

2. Venue is proper in the District of Columbia under 28 U.S.C. §§ 1391(b), (e). 

TflTF PARTTFS 

3. P & V Enterprises and Friendly Valley Equestrian Condo View Homes, Inc. 
("Sellers") hold title to approximately 8,000 acres of vacant, undeveloped desert land located in 
western San Bernardino County, California just south of the limits of the City of Barstow along 
Interstate 15 (hereinafter referred to as the "Barstow Property"). 

4. SCC Acquisitions, Inc. ("SCC") is a California company and is under contract 
with Sellers to acquire title to the Barstow Property for development of a master-planned mixed- 
use community (hereinafter referred to as the "Barstow Project"). 

5. Defendant Army Corps of Engineers ("Corps") is an agency of the United States, 
organized and existing under the laws of the United States. The Corps is an "agency" within the 
meaning of 5 U.S.C. § 552, against which this action may be maintained. 

6. Defendant Lieutenant General Carl A, Strock is the Commander and Chief of 
Engineers for the Army Corps of Engineers and is responsible for the administration of the 
Corps' authority under Section 404 of the Clean Water Act ("CWA"), 33 U.S.C. § 1344. 

BACKGROUND 
The Statutory and Regulatory Scheme 

7. Section 404 of the CWA grants the Corps authority to issue permits "for the 

discharge of dredged or fill material into the navigable waters at specified disposal sites." 
CWA § 404(a), 33 U.S.C. § 1344(a) (emphasis added). 



C£tek\Q5}6wQmEFmB\N DdtaramraraOM Fil^affl8ffl[Bfflffi)6 PcS§*g§ 8f Glf61 6 



8. Navigable waters are defined by CWA § 502(7) as "the waters of the United 
States, including the territorial seas." 33 U.S.C. § 1362(7). 

9. The Corps' regulations at 33 C.F.R. § 328.3(a)(3) define the term "waters of the 

United States" without any reference to navigability to include isolated, intrastate waters with 

only a speculative interstate commerce connection: 

(3) All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, 
wet meadows, playa lakes, or natural ponds, the use, degradation or 
destruction of which could affect interstate or foreign commerce including 
any such waters: 

(i) Which are or could be used by interstate or foreign travelers for 

recreational or other purposes; or 

(ii) From which fish or shellfish are or could be taken and sold in 

interstate or foreign commerce; or 

(iii) Which are used or could be used for industrial purpose by industries 

in interstate commerce. 



Id. (emphasis added). 



10. Tributaries of such waters are included in this definition. See 33 C.F.R. § 
328.3(a)(5). 

1 1 . Supreme Court case law holds that the navigability requirement cannot be read 
out of the CWA. See Solid Waste Authority of Northern Cook County v. U.S. Army Corps of 
Engineers, 531 U.S. 159, 173 (2001) ("SWANCC"). Further, the Supreme Court has also held 
that there must be a substantial effect on interstate commerce for federal jurisdiction to exist. 
See, e.g. United States v. Lopez, 514 U.S. 549 (1995). Section 328.3(a)(3) violates both these 
requirements. 

12. Section 301(a) of the CWA makes it illegal to discharge fill material into a water 
of the United States without a permit issued by the Corps. See 33 U.S.C. § 131 1(a). 
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13. As a practical matter, the requirement for a permit can have profound impacts on 
a landowner and/or developer. Such a requirement can diminish the size or scope of a project, 
prevent project goals from being realized, increase its cost and the sale price of property affected 
by such a determination, and detrimentally impact other investment and planning factors related 
to a project. It can also subject land use or a development project to additional regulatory review 
by additional agencies (such as the Fish and Wildlife Service and the Environmental Protection 
Agency), thereby imposing additional, and frequently significant, demands on the project. As a 
practical matter, it can render an otherwise feasible project infeasible. 

14. Discharge of fill material without a permit can result in severe civil and criminal 
penalties. See CWA §§ 309(b), (c), 33 U.S.C. §§ 1319(b), (c). For example, knowing violations 
can result in up to six years in prison in addition to a fine of $100,000 per day of violation. See 
CWA § 309(c)(2), 33 U.S.C. § 1319(c)(2). 

15. The Barstow Property lies in close proximity to the Mojave River and 
encompasses several ephemeral tributaries to it. (Ephemeral is defined as occurring for short 
durations and in direct response to precipitation.) As further described herein, the Corps has 
asserted jurisdiction over the Mojave River and upon information and belief has asserted 
jurisdiction over tributaries to the Mojave River. Development of the Barstow Project will have 
a direct impact on tributaries to the Mojave. Because under the Corps' regulations at § 
328.3(a)(5) tributaries of waters of the United States are also subject to the Corps' jurisdiction, 
Plaintiffs would be required to obtain a permit from the Corps before proceeding with the 



Barstow Project. 



The Mojave River 



16. The Mojave River is an isolated, non-navigable, intrastate river located entirely 
within the State of California; indeed, the Mojave is located entirely within a single inland (i.e., 
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non-coastal) county, San Bernardino County. The Mojave River begins at the Mojave Forks 
Darn, where any water quickly percolates into the ground below the Dam. It terminates more 
than a hundred miles away from the Pacific Ocean in the Mojave Desert at Soda Lake, which is a 
playa lake near the town of Baker. 

17. Playa lakes, like Soda Lake, are among the flattest landforms in the world and are 
formed when water drains into basins with no outlet to the sea and then quickly evaporates 
leaving behind a white crust of evaporate minerals like sodium carbonate and sodium 
bicarbonate. It is from these minerals that the Soda Lake gets its name. Although standing water 
can on occasions be found in Soda Lake following very wet weather, it is normally completely 



dry. 



18, The Mojave River is not a typical river. A "river," as defined by Webster's 



Dictionary, is "a large natural stream of water emptying into a large body of water, as an ocean 
or lake . . . ." The Mojave is anything but this. To begin with, the Mojave is not a continuously 
flowing river. As stated above, its water quickly percolates into the ground where the River 
begins. Most of its surface is normally dry. It consists primarily of only intermittent and 
ephemeral surface water flow. There are only a few stretches near the town of Victorville and 
at Afton Canyon where shallow surface water flow can be described as regularly occurring or 
perennial Moreover, any water that flows through the normally dry Mojave River channel does 
not flow into a large body of water, but instead trickles toward Soda Lake in the middle of the 



desert. 



19. Around the Barstow area, surface water flow in the Mojave is at best ephemeral 



and occurs only during storm events. The rest of the time, the river channel is dry. For example, 
data from the United States Geological Survey's 1999 California Hydrologic Data Report for the 
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Mojave River at Barstow show that the annual mean flow during 1999 for the Mojave at Barstow 
was 0.000 cubic feet per second. 

20. Because the Mojave River has only intermittent and ephemeral flow along nearly 
its entire course, it is non-navigable, even for small watercrafL Thus, there is no recreational 
boating that occurs along the Mojave itself. The only recreational boating that occurs near, but 
not on, the Mojave River is in two small man-made lakes in the town of Victorville, which is 
more than 30 miles upriver of Barstow. Both these lakes are separate from, and do not connect 

to, the Mojave River. 

21. Recreational fishing also does not occur along the Mojave, but is limited to the 
man-made lakes in Victorville. There are also no commercial fishery operations on the Mojave 



River. 



22. Any waters that do occasionally flow along the course of the Mojave are not used 



or diverted for industrial purposes linked to interstate commerce. 

The Corps' Assertion of Jurisdiction Over the Mojave River 

23. After the Supreme Court's decision in SWANCC, which raised substantial 
doubts about the Corps' authority to regulate isolated, nonnavigable, intrastate waters such as the 
Mojave River, the Corps and EPA published a joint memorandum in the Federal Register 
providing clarifying guidance in the wake of SWANCC (hereinafter "Joint Guidance"). The 
Joint Guidance requires Corps field staff in the district offices to obtain Headquarters approval 
prior to asserting jurisdiction over intrastate non-navigable waters. 68 Fed. Reg. 1991, 1996 

(Jan. 15,2003). 

24. Counsel for Plaintiffs have been in contact with the Corps regarding the Mojave 
River in relation to the Barstow Project, and specifically inquired whether the Corps intended to 
assert jurisdiction over the Mojave River. 
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25. In response, Plaintiffs' counsel received verbal confirmation from Corps 
Headquarters that the Corps is asserting jurisdiction over the entire length of the Mojave River 
despite the fact that it is non-navigable along its entire length. 

26. In response to further inquiries from Plaintiffs' counsel, the Corps provided a 
document (attached hereto), entitled "Fact Sheet, Subject: Jurisdictional Determination for the 
Mojave River watershed, including Arrowhead and Silverwood Lakes in light of the U.S. 
Supreme Court decision in the Solid Waste Agency of Northern Cook County (SWANCC), 
Petitioner v. U.S. Army Corps of Engineers regarding Clean Water Act (CWA) jurisdiction 
within isolated, non-navigable, intrastate waters of the United States" (Jan, 24, 2001) ("JD Fact 
Sheet"), Consistent with its title concerning jurisdiction within "isolated, non-navigable, 
intrastate" waters, the JD Fact Sheet provides bases for the Corps' assertion of jurisdiction over 
the Mojave River, not in terms of navigable waters, but in terms of the Corps' regulations at 33 
C.F.R, § 328.3(a)(3). The JD Fact Sheet asserts that the Supreme Court in SWANCC did not 
strike down § 328.3(a)(3) and that "[b]ased on HQ guidance, the Corps still regulates isolated, 
non-navigable, intrastate, water bodies that have a significant federal interstate commerce nexus 
that do not rely on migratory bird use as the sole basis." 

27. Taking into account guidance from both the Corps' Chief Counsel and EPA's 
General Counsel regarding the Supreme Court's decision in SWANCC, the JD Fact Sheet 
provides that jurisdiction over the Mojave River pursuant to 33 C.F.R. § 328.3(a)(3) can be 
based on: (i) use by interstate or foreign travelers for recreational or other purposes; (ii) fish or 
shellfish that can be taken and sold in interstate or foreign commerce; or (iii) use of the Mojave's 
waters for industrial purpose in interstate commerce. 



pumt 
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28. Regarding the first of these bases, as the JD Fact Sheet itself points out, there are 
few recreational opportunities along the Mojave River. Below the Mojave Forks Dam, the only 
recreational uses cited by the JD Fact Sheet include picnicking, fishing in one of the man-made 
lakes upriver in Victorville (which does not connect to the River), and hiking, camping, and 
illegal off-road vehicle use near Afton Canyon. None of these activities involve actual 
navigation on the Mojave River or the use of its waters. This is further recognition in the JD 
Fact Sheet that the Mojave is non-navigable. And the JD Fact Sheet makes no assertion that the 
Mojave River is used by interstate or foreign travelers. 

29. Although the JD Fact Sheet notes that there is boating on Silverwood Lake, which 
is an impounded lake located in the San Bernardino Mountains above the Mojave Forks Dam 
that ultimately drains into the Mojave River, the JD Fact Sheet also correctly points out that the 
Mojave River is not a tributary of Silverwood Lake. Thus, Silverwood Lake cannot provide a 
basis for jurisdiction as to the Mojave River. The same holds true for the other two impounded 
lakes in the San Bernardino Mountains that ultimately drain into the Mojave River, Lake 
Arrowhead (which is private) and Lake Gregory. Further, with regard to all three lakes, the JD 
Fact Sheet recognizes only "potential recreation by interstate or foreign travelers." Moreover, as 
the JD Fact Sheet points out with regard to Lake Arrowhead and Lake Gregory specifically, u the 



extent of use by interstate or foreign travelers is not well documented. 



5? 



30. As to the second alleged basis for an interstate commerce connection, the JD Fact 
Sheet correctly states that there are "no commercial fishery operations" along the Mojave River. 
Although there is a fish hatchery near the Mojave River in the vicinity of Victorville, the Corps 
admits in the JD Fact Sheet that the hatchery is a non-commercial operation operated by the 



8 



C£tek\Q5}6wQmEFmB\N DdtaramraraOM Fil^affl8ffl[Bfflffi)6 PcS§*g§ 8f df6l 6 



California Department of Fish and Game. Moreover, the fish hatchery does not draw water 
from the river to support its operations. 

3 1 . The third purported commerce nexus alleged by the Corps in the JD Fact Sheet 
(use of the Mojave' s waters for industrial purpose in interstate commerce) is as equally 
unavailing as the first two. As the Corps admits in the JD Fact Sheet, there are "no current 
surface water diversions on the river" that are used for industrial operations. As the JD Fact 
Sheet explains, the fish hatchery, the Victor Valley Wastewater Treatment Plant, and the Mojave 
Water Agency do not divert flows from the Mojave River and none of these qualify as industrial 
operations. 

32. Other potential interstate commerce connections that the JD Fact Sheet discusses 
include "habitat for endangered species along the river and use of water to irrigate crops sold in 
interstate commerce." But the Corps has admitted in the JD Fact Sheet with regard to these 
bases that "their validity as a means to assert jurisdiction is not clear and should be addressed by 



future guidance. 



?? 



33. In fact, guidance has addressed this issue. The Joint Guidance specifically states 
that u [I]n view of SWANCC, neither agency will assert CWA jurisdiction over isolated waters 
that are both intrastate and non-navigable, where the sole basis for asserting CWA jurisdiction 
rests on any of the factors listed in the 'Migratory Bird Rule.'" 68 Fed. Reg. 1996. The 
Migratory Bird Rule specifically lists as factors: (1) waters "[w]hich are or would be used as 
habitat for endangered species;" and (2) waters "[u]sed to irrigate crops sold in interstate 
commerce." 51 Fed. Reg. 41217. 

34. In short, the Corps' improper reliance on Section 328.3(a)(3) to assert jurisdiction 
over the Mojave River has a profound negative impact on the Plaintiffs. Plaintiffs are directly 
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aggrieved by the Corps's erroneous assertion of jurisdiction over the Mojave River because this 
determination has a direct adverse affect on the value of the Barstow Property and adds 
significant engineering and administrative costs to the project. In addition, these additional 
burdens may prevent Plaintiffs from achieving what are otherwise legal uses of the Barstow 
Property and render their project objectives infeasible. Moreover, as a result of the Corps' 
assertion of jurisdiction over the Mojave River, Plaintiffs are faced with a classic Hobson's 
choice: Either be subject to an unlawful assertion of jurisdiction by the Corps and wrongly be 
saddled with significant costs, delays, and demands of an otherwise inapplicable regulatory 
regime, or proceed with developing the Barstow Project without a permit from the Corps and risk 



severe civil and criminal penalties. 



CLAIM FOR RELIEF 



(The Corps' Regulations at 33 CF,R, § 328.3(a)(3) are Facially Invalid) 

35. Plaintiffs repeat and reallege the statements and allegations in paragraphs 1-34 



above. 



36. The Corps' regulations at 33 C.F.R. § 328.3(a)(3) define the term "waters of the 



United States" to include: 



(3) All other waters such as intrastate lakes, rivers, streams (including 
intermittent streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, 
wet meadows, playa lakes, or natural ponds, the use, degradation or 
destruction of which could affect interstate or foreign commerce including 
any such waters: 

(i) Which are or could be used by interstate or foreign travelers for 

recreational or other purposes; or 

(ii) From which fish or shellfish are or could be taken and sold in 

interstate or foreign commerce; or 

(iii) Which are used or could be used for industrial purpose by industries 

in interstate commerce. 



Id. (emphasis added). 



10 
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37. Section 328.3(a)(3) does not require that there be any nexus with navigable 
waters. In fact, the Corps' regulations at 33 C.F.R. Part 329 defining navigable waters expressly 
do not apply to the Corps 5 definition for waters of the United States under 33 C.F.R. § 
328.3(a)(3). See 33 C.F.R. § 329.1 ("This definition does not apply to authorities under the 
Clean Water Act which definitions are described under 33 C.F.R. Parts 323 and 328."). 

38. Nor does § 328.3(a)(3) require that the regulated activity have a substantial effect 
on interstate commerce, but only that it "could affect interstate or foreign commerce." This 
alleged link to federal jurisdiction pursuant to the Commerce Clause is directly at odds with the 
Supreme Court's standard requiring that there be a substantial effect on interstate commerce to 
confer federal jurisdiction over intrastate activities. 

39. Furthermore, the Supreme Court in SWANCC expressly held that the navigability 
requirement could not be read out of the CWA. See 531 U.S. 159, 173. 

40. Because § 328.3(a)(3) expressly repudiates any requirement of navigability and 
sets an impermissibly low and wholly speculative threshold for a nexus with interstate 
commerce, the Corps exceeded its statutory authority under the CWA as limited by the 
Commerce Clause in promulgating § 328.3(a)(3) and therefore this section is facially invalid. 

41. Moreover, Congress chose in the CWA to "recognize, preserve, and protect the 
primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan 
the development and use (including restoration, preservation, and enhancement) of land and 
water resources . . . ." CWA § 101(b), 33 U.S.C. § 1251(b). Thus, the Corps regulations also 
violate §125 1(b) and Congress' intent by impinging on the States' traditional and primary power 
over land and water use entirely within their borders. 



11 
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42. Enforcement of the Corps' facially invalid regulations at 33 C.F.R. § 328.3(a)(3) 
directly threaten Plaintiffs' business and/or property interests by unlawfully requiring a permit 
prior to initiating development of the Barstow Property. 

43. The Corps' promulgation of facially invalid regulations at 33 C.F.R. § 328.3(a)(3) 
that exceed the Corps' statutory congressional authority as limited by the Commerce Clause 
provides the grounds for the relief that Plaintiffs seek. 

1>D A A/lTD TTOT> t>it»t ^w-i^ 

WHEREFORE, Plaintiffs demand judgment against Defendants, and relief as follows: 

1. Declare that the Corps' regulations 33 C.F.R. § 328.3(a)(3) are facially invalid. 

2. Vacate the Corps' regulations at 33 C.F.R, § 328.3(a)(3). 

3. Enjoin the Corps from enforcing its regulations at 33 C.F.R. § 328.3(a)(3) anywhere 
in the United States. 

4. Award such other relief as the Court determines is just and proper. 



Respectfully submitted, 



By: 





Win A. Hodfees (Baf No. 0^606) 
Eric Andreas (Bar No. A6TTI1) 
WILEY REIN & FIELDLING LLP 

1776 K Street NW 
Washington, DC 20006 
TEL: 202.719.7000 
FAX: 202.719.7049 



Dated: August 5, 2005 



WRFMAIN 12317980.4 
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ATTACHMENT TO COMPLAINT 
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Fact Sheet 24 Januar y 2Wl 



Subject: Jurisdictional Detonation for the Mojave Rivei watershed Inciting Anowhead and 
IvLood Lakes in light of the U.S. Supreme Court decision in the Solid Waste Agency * »J« 
Cook County rsWANCH . Petitioner v. US Army Corps of Engineer? regarding Clean Water Act (CT A) 
jurisdiction within isolated, non-navigable, intrastate waters of die United States. 

From: Chief, Regulatory Branch 

To: District Engineer for approval by email or verbal response to this fact sheet 

Thru: Chief; Office of Counsel 

1. References: 

a. Supreme Court Decision No. 99-1 178 for Solid Waste Agency of Northern Cook County 
fSWANCQ . Petitioner v. US Army Corps of Engineers dated 9 January 2001. 

b. Memorandum from CECC-ZA dated 9 January 2001, Subject: Supreme Court Ruling Concerting 
CWA Jurisdiction over Isolated Waters. 

c Joint Memorandum from General Counsel, EPA and Chief Counsel, US. Army Corps of 
Engineers, Subject: Supreme Court Ruling Concerning CWA Jurisdiction over Isolated Waters. 

d. Corps regulations implementing Clean Water Act found in 33 CFR 328.3 (a). 

1 On 9 January 2001 the Supreme Court issued its decision per ref. la regarding isolated waters of 

the U S which was then transmitted to the Los Angeles District (LAD) office with guidance from EPA, 
HQ and Corns, ChiefCounsel per ref. Ibandlc. Based on the guidance reeved from Headquarter, dns 
fact Set Xesses the jurisdictional determination for the Mojave River and ,ts tributary channeh .m San 
KlSo County CA Regulatory has prepared this fact sheet for the District Engineer's approval as 

^^^^ ^eVtements -,**»* *£~ J^SSST * 

Mojave Rivef watershed and other future permittees will be adversely affected mat are currently m 

processing with Section 7 consultations. 

3 The Supreme Court in the gW ANCq case concluded the "Migrat ory Bird Rule" was not 

Loorttd by the CWA. The "Migratory Bird Rule" is found in the 1986 Federal Register Note* and 
SSd^£»> Court Ruling^, "In 1986, in an atrempt to 'clarify' the reach of « jurisdiction, the 
Corps stated that 404(a) extends to intrastate waters: 

a . Which are or would be used as habitat by birds protected by Migratory Bird Treaties; or 

b. Which are or would be used as habitat by other migratory birds which cross state lines; or 

The guidance from Corps. Office of Counsel stated that, " Although the Court held *at to Corps 
Plication of 33 CFR 328 J (a)(3) was invalid in SWANCC. the Court did not strike down 33 CFR 
3Ek£» or Syotiier component of the regulations defining "waters of the United States. » Based o- 
SSe, the W still regulates isolated, non-navigable, intrastate, ^^ «^*™ 
SgdfteanTfederal interstate commerce nexus that do not rely on migratory brni use as the sole basis. 

The definition of isolated waters of the U.S., that the Court did not strike down, per 33 CFR 
328.3(a) is stated below, 

(3) All other waters such as intrastate lakes, rivers, streams, (including intermittent ^streams), 
{) mudflats, sandflats, wetlands, slongbs, prairie potholes, wet meadows, playa lakes, or natural 
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ponds, the use, degradation or diction of which could affeet interstate or foreign commerce 
including any such waters: 

{i) Which are or could he used by interstate or foreign travelers for Tecreational or other 

m fZS fish and shellfish are or couldbe taken and sold in interstate or foreign 

(m) wScbS used or could be used for industrial purpose by industries in interstate 
commerce; 

4 The Mojave River is an isolated, intrastate water that drains a ^ f ^1^5^^ 

*' P ir«Sn Bernardino Mountains, as well as a large portion of the Mojave Desert. The Rrver 

slope of the ban Bemaromo wviMiiai.«, « or . - A . SUPP ort perennial flov, 

.equates at Soda Lake, a large pfcya j^^^'JJ^SLH J!^ within the 
Srt :^^^t:X^^^^^ > «** systernindnding per eumal and 
5S2S£?i«Si «d artificial sourees, and various man-made features wmch affect tts eondmor 
(see attached schematic drawing). 

Bediming in the upper watered, there are three impounded lakes in the San ^^J^^^L 
JT?t.to Moiave River or its tributaries: Lake Arrowhead, a pnvate lake surrounded byfoe towr of 

S SZXSEZSZ* - —» "* *« f Ie r a ' pd f tS a°s a S8 r«srr ! 

7*^™.™*! Lake, a California Department of Water Resources facility that serves as a reservoir ior 
li^J^Sftw wier delivered via the California Aquedoot. The drainage from all three , U» 
t im Moiave Forks Dam, an ungated flood control dam constructed by the Corps in 1973 that 
2ST ff S^rfi Mo^lv^W^r that flows through the dam's «^£^SlS 

jomis mc new ^ ™K<nrface river exceot during rcnods pf prolonged snowmelt or faintall. *&« 

2£ KSH ;tSSSSR* 4&. of vLrviue^ b, k ^« 

Xllke a dry Playa lake. The river is not entirely subsurface smce sigmfkant reaches exhibit peren-na] 
suSow whetSodk formations force flows to the surface or in the immediate »^ * £« 
SSlSSw. plant, fish hatchery and recharge outfalls). These areas can and do support srgmficant 
wTflanSparian habitat zones and federally listed foreatened and endangered species. 

LA District regulatory has reviewed potential commerce nexus' within foe entire system to determine it all 
o/a poS of the Mojave River and S. tributaries still qualify as waters of the Umted States. These an, 
presented in the following paragraphs. 

5 The fust Federal interstate commerce nexus concerns the use nf porti «^ "^ "JL, 

w. M «i w ri i Hv interstate or foreign traveled for recreational or other purposes. All three lakes in aw upper 

Watershed by "J»»*" dS of recreation such as boating and fishing, including potential recrearon 

^ter*cd^ 

by interstate or f °™^ W™ ere ZmiheCa\ifomn Aqueduct The Mojave River is not tributary to 

S^i Bcmardmo N« Jj""^^ from the Silver* coo Dam Lake Arrowhead and I ake 

2SE * IS documented Other formally designated recreation areas > along , foe Mojave River 

nnfrhe Soiave N^wVFark near Victorville and Afton Canyon, located roughly 30 miles northea* of 
f^ZSJ Mojave Narrows Park within the Mojave River floodway B largely 

T 1 WaS ^offL few Stional opportunities (it has been established as more of an unmanaged 
undeveloped ana oners iew reweauu. yy \ develooed picnic areas and an artificial 

habitat preserve). A^ofita^a*^to^"^^^^^^"^ Recreaticnal 
lake stocked for fishing. Afton Canyon is managed by foe BLM and includes campgrowi 
use generally consists of hiking, camping and illegal ORY use. 

« The second Federal interstate commerce nexus concerns isolated waters from which fish <* 

tllfish^couldbetSnaudsoldfo 

shellnsn are o however there arc no commercial fishery operations. A fish hatchery 

^t<SS!JSto i. located along the Mojave River near Victorvnlefoa' 
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discharges excess waters to the River. The hatchery is a non-commercial operation and does not divert 
flows from the river (water is supplied by groundwater pumping). 

„ . j i- j i ■-.~,..„t- „~™ M r. nexus is defined as isolated waters that are used or could 
I Af^^^^tS^^S^S^tZ^ The Corp, contacted the Califorria 

STTte JS— Regional Water Quality Control Board ha, only tssued two NPDES guft for 
SreeT tot* Mojave River: The aforementioned hatchery and the Victor Valley Waster 
SZ Plant The Mojave Water Agency also discharges SWP water* the River for "**«■■ 

Sons aid there are no current surface water diversions on . te nver. SAmwood Uta" reservo r 
22 ™ sys tem and its waters are eventually distributed to vanous end-users including 
SdSlff-SXS operations and industries throughout Southern Obte Thus, m an mdjrxt 
SS^SSrfSi the Mojave River watershed are eventually used for *^S5SS^S^ 
JJS commerce. Whether this provides sufficient commerce nexus under 33 CFR 328.3(a) is 

unclear. 

g Other interstate commerce nexus' outside the three discussed above also occur withui i foe Mo;ave 

River watershed, however, their validity as a means to assert jurisdiction is not clear and should he 
SdSsS bv iUtoe guidance. This includes habitat for endangered species along the nver and use ofjater 
to Se 2S ridh estate commerce. Critical habitat to baa desisted for fre Southwestern 
arrZ tol?(l^ mkrwxph* California**) in the vicinity of fcc Mojave Folks »»«*-*» 
vSvS? area. Occupation by other listed species has also been docinnented mcjudmgb^d eagle 
SSood Ske), lei Bell's vireo and southwestern willow flycatcher (both at Mojave Narrow Park) 
ipIcaZal u 5 cs L scattered throughout the w^rshed, however these «ly « t™*"£»2£" 
ftEc water diversions. The Rancho Las Flores fanr/rauch receives SWP water drrectly from the Dept of 
Water Resources, portions of which are used to irrigate crops. 

POC: Antal Szijj, (909) 794-7704 office hours 7-30-5:00 



